No. 95-2502

United States of Anmerica,

Plaintiff-Appell ee,
Appeal fromthe United States
District Court for the
D strict of M nnesot a.

V.

Wesl ey Schi ndl er,
[ PUBLI SHED]

* % F X X 3k X F X

Def endant - Appel | ant .

Submitted: February 13, 1996
Filed: February 23, 1996

Bef ore McM LLI AN, LAY and HANSEN, Circuit Judges.

PER CURI AM

Wesl ey Schindler appeals his conviction for one count of
aiding and abetting possession wth intent to distribute
nmet hanphetamne in violation of 18 U S C 8 2 and 21 US.C
8§ 841(a)(1), and one count of conspiring to distribute and to
possess with intent to distribute nmethanphetam ne in violation of
21 U S.C. 8 846. The district court, the Honorable David S. Doty,
presi ding, sentenced Schindler to concurrent 114-nonth terns of
i mprisonnment. Schindler challenges the sufficiency of the evidence
for the conviction on each count.

We nust affirma conviction if, "viewi ng the evidence in the
light nost favorable to the governnent, there is substantial
evi dence to support the jury's verdict." United States v. Meyer,
906 F.2d 1247, 1252 (8th G r. 1990) (per curiamj. In this case, we
find there is substantial evidence to support Schindler's




conviction and thus affirm

The primary evi dence agai nst Schi ndl er arose froma control |l ed
pur chase of net hanphetam ne from Schi ndl er by Barbara Ferry on July
1, 1994. Ferry was a government informant and an admtted addict
who was arrested on June 29, 1994 for drug offenses, including
distribution. Wen Ferry agreed to cooperate, officers directed
her to call Schindler's co-conspirator Richard Garin to request a
purchase for three ounces of nethanphetam ne. On June 30, 1994,
Schindler called Ferry to arrange to nmeet her at a restaurant to
consunmate the sale. On July 1, 1994, Schindler arrived at a
restaurant with Garin and a fenale conpanion of Grin's to neet
Ferry as schedul ed. After twenty m nutes, Ferry and Schi ndl er went
to Ferry's autonobil e together where Ferry gave Schi ndl er $1400 in
prerecorded buy noney, and Schindler gave Ferry three ounces of
met hanphetam ne in a brown paper bag. Schindler then got out of
the autonobile while Ferry drove away. "’

After the transaction was conplete, officers arrested
Schindler and Garin. Schindler had the $1400 in prerecorded buy
nmoney in his pocket, along with two packages of nethanphetam ne,
containing one-half ounce and two grans, respectively. Expert
testinony established that a hal f-ounce of nethanphetam ne was an
anount associated with distribution, rather than personal use.

At trial, the governnent al so offered evidence tendi ng to show
that Schindler and Garin conspired to possess and distribute

'Schindl er asserts that the officers did not actually
observe Schindler give Ferry the drugs, and thus the only
evidence on this point is Ferry's testinony, which is not
credi ble. However, |aw enforcenment officers took precautions to
ensure the drugs Ferry returned to themwere actually given to
her by Schindler. Prior to sending Ferry to neet Schindler,
of ficers searched her person and her autonobile to assure no
drugs were present, and until Ferry gave officers the brown paper
bag containing three ounces of nethanphetan ne, she was under
constant police surveill ance.
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met hanphetam ne prior to the July 1, 1994 transaction. Bar bar a
Bur ckhardt, who was involved in drug sales with Garin, testified
Schindler told her that Garin had asked Schindler to sell drugs for
him but also that Schindler said "he was worried about getting
caught for it, and he didn't want to be any part of it." Tr. |-
137. Burckhardt also testified that after the controlled
transaction, Garin told her he knew Ferry had set him up because
her request for three ounces of nethanphetam ne was three tines her
usual one-ounce purchases. Taken as true, this testinony suggests
Garin and Schindler conspired in the sale of three ounces of
met hanphetam ne to Ferry. In addition, Ferry testified that in
1993, after a previous supplier of nethanphetam ne was arrested,
Garin told her to contact Schindler to obtain nmethanphetam ne in
t he future.

Schindler's mai n contention on appeal is that Burckhardt's and
Ferry's testinmony was not credible and thus cannot constitute
substantial evidence in support of his conviction. W not e,
however, that credibility determ nations are best nade by the jury
and the trial judge who observed the proceedings. See United
States v. Parker, 32 F.3d 395, 399 (8th Cr. 1994). Moreover, the
precautions taken by | aw enforcenent officials, see note 1, supra,
make it especially unlikely that Ferry could have fabricated the
essential facts of the July 1, 1994 controlled transaction. The
obj ective evidence arising fromthe controlled transaction, i.e.,

t he hal f-ounce of nethanphetam ne found on Schindler, is strong
evidence in support of his conviction for aiding and abetting
possession with intent to distribute nmethanphetamne in violation
of 18 U S.C. 8§ 2 and 21 U S.C § 841(a)(1). Finally, we note the
circunstances of the July 1, 1994 controlled transaction -- that
Ferry first called Garin to express interest in purchasing three
ounces of methanphetam ne, but Schindler returned her call to
arrange the details, and that Garin and Schindl er arrived together
at the restaurant to neet Ferry -- provide evidence fromwhich a
reasonable jury could infer Garin and Schindler were nutually
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involved in a conspiracy to possess and di stri bute met hanphet am ne
in violation of 21 U S.C. § 846.

The judgnent is AFFI RVED
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